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Ready or not, here | come

I Introduction

On23February 2022, the European Commission
publishedits much-anticipated proposalfora
Corporate Sustainability Due Diligence (CSDD)
Directive (the Directive). ' In this briefing, we
coverthe essential features of the proposed
Directive and whatit could meanforbusinessesin
Asia.

This briefing builds on and supplements our
previous Mandatory Human Rights Due Diligence

Legislation Guidance for Suppliers Operatingin
Asia.

| Background

Humanrights due diligence (HRDD)is a
cornerstone of the United Nations Guiding
Principles on Business and Human Rights
(UNGPs).HRDD involves:?

+ Establishing procedures to identify actual and
potential humanrights impacts arising from a
business’ operations;

Integrating and acting upon those findings to
prevent potential humanrights impacts, and
mitigate actual human rights impacts that have
occurred;

« Tracking the effectiveness of abusiness’ responses
to verify whetheractual human rights impacts have
beenaddressed;

Communicating publicly how those impacts have
been addressed; and

Where abusiness has caused or contributed to
adverse humanrightsimpacts, itmustalso
provide for effective remediation for affected
persons and groups.®

Building on the UNGPs and other human rights
instruments, some states have introduced
‘anti-modern slavery’ laws, including the UK's
Modern Slavery Act 2015, the California
Transparency in Supply Chains Act, and the New
South Wales and Australian Federal Modern
Slavery Acts. These laws — while significant—are
nottrue HRDD laws as contemplated by the
UNGPs. These laws generally do not require
companies to conduct any due diligence or
investigation into human rights abuses in their
supply chains, or to ensure access to remedy for
affected persons. Instead, they operateon a
‘comply or explain’ basis —requiring businesses to
disclose what (if any) procedures they have in
place to identify and address rights violations.

"European Commission (23 February 2022) Proposal for a Directive of the European Parliament and Council on Corporate Sustainability Due Diligence
and amending Directive (EU) 2019/1937. 2022/0051 (COD). Available at: https://ec.europa.eul/info/sites/default/files/1_1_183885 prop_dir_susta_en.pdf

2UNGPs 17-21.
SUNGP 22.
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Inmorerecentyears, several EU Member States
haveintroduced, orhave announced plansto
introduce, HRDD laws. Theseinclude France’s Loi
relative au devoirde vigilance (2017),and
Germany'’s Sorgfaltspflichtengesetz (2021)“.
These laws differfrom modern slavery laws in that
they coverabroad range of humanrights
violations, notjust ‘modern slavery’, and impose
specific obligations on companiesto proactively
investigate and address humanrightsabusesin
theirsupply chains.

Building offthese efforts, the proposed Directive
represents a major step towards introducing
legally binding standards on CSDD. If
implemented, the Directive would establish the
world’sfirstbinding international legal framework
on CSDD and harmonise CSDD legislation across
the EU.

| Whatwouldthe proposed
Directive do?

The proposed Directive would impose obligations
onrelevantcompaniesto conducthumanrights
and environmental due diligence.> Among other
things, this would require those companies to:

Integrate due diligence into all their corporate
policies and putin place adue diligence policy;®
Take appropriate measures toidentify actual and
potential adverse humanrights and
environmental impacts (HEls)intheirvalue
chains;’

Take appropriate measures to prevent potential
HElIsthatare orshould have beenidentified.
Where preventionis not possible or not
immediately possible, take appropriate measures
toadequately mitigate potential HEls;®

Take appropriate measuresto bringactual HEIs
thathave been, or should have been, identified to
anend. Where suchactual HEIs cannotbe
broughttoanend, companies must minimise the
extentoftheirimpact;®and

Establish complaints procedures accessible to
persons affected by HEIs as well as trade unions,
workerrepresentatives, and civil society
organisations.™

Large companies' mustalsoadoptplansto
ensure thatthe business model and strategy ofthe
company are compatible with the transitiontoa
sustainable economy and the limiting of global
warmingto 1.5°Cinline with the Paris
Agreement."

The Netherlands has also introduced a more targeted child labour due diligence law - the Wet zorgplicht kinderarbeidm 2019.

4
5 Directive, Article 4.
6 Directive, Article 5.
7 Directive, Article 6.
8 Directive, Article 7.
9 Directive, Article 8.

0 Directive, Article 9.

" l.e., companies incorporated inside or outside of the EU with a net annual turnover in the EU of at least EUR 150 million.

2. Directive, Article 15.
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The proposed Directive also adopts arange of
measures to supportcompanies’CSDD
obligations:

- Competentauthority
Each EU Member State mustdesignate one ormore

supervisory authorities to supervise companies’
compliance withtheir CSDD obligations."*These
supervisory authorities willbe empowered to
investigate alleged violations of companies’ CSDD
obligations (including inresponse to complaints
submitted by individuals orlegal persons), order
companies to cease infringing activities, direct
companies to take remedial actions, adoptinterim
measures to preventimmediate harm, and impose
financial sanctions based onacompany’s turnover. '

Civilliability for non-compliance
Each EU Member State must provide forcompanies

tobe liable fordamagesiifthey fail to comply with their
obligations to prevent or mitigate potential HEIs, or
bringtoand end or minimise actual HEIs, and such
failure leads todamage.®

Directors’Duties

Directors of companiesincorporatedinthe EU must
consider, as partoftheirduty toactin the bestinterest
ofthe company, the sustainability consequences of
theirdecisions—including the humanrights, climate
change, and environmental consequencesinthe
short, medium, andlongterm.®

Oversight of CSDD
Directors of large'” EU-incorporated companies

musttake responsibility for puttingin place and
overseeing CSDD measures.'®

I Why should businesses
in Asia care about the
proposed Directive?

The proposed Directive is likely to have far-reaching
implications for businesses across the globe —
includinginAsia. ASEAN isthe EU’s third-largest
externaltrading partner, accounting formore

than EUR 189billion oftrade ingoodsin 2020 —
ofwhich over EUR 120 billion were imports from
ASEAN." Changestobusiness and humanrights
regulations atthe EU level are therefore likely to
have substantial repercussions for this market.

While commentators have been disappointed

by the exclusion of smalland medium sized
enterprises (SMEs), fromthe proposed Directive,?°
the Directive nonetheless has the potentialto have
significantdirectand indirect effects on companies
inAsia.

Direct effects on Asian businesses

The Directive wouldimpose obligations notonly
oncompaniesincorporatedin EU Member States,
butwilldirectly apply to allcompaniesincorporated
outside the EU thatgenerate certain amounts of
revenueinthe EU. Lowerturnoverthresholds apply
to companiesin high-riskindustries.

3 Directive, Article 17.
4 Directive, Article 18-20.
5 Directive, Article 22.
6 Directive, Article 25.

7 |.e., companies incorporated inside or outside of the EU with a net

annual turnover in the EU of at least EUR 150 million.
8 Directive, Article 26.

9 European Commission, Association of South East Asian Nations(ASEAN). Available at:

https://ec.europa.eu/trade/policy/countries-and-regions/regions/asean/

Contrary to the UNGPs — which require all businesses, regardless of size, to engage in HRDD based on the significance of their human rights

20 jmpacts.
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The Directive will directly apply to companies
incorporated outside ofthe EU which generate
anetannualturnoverinthe EU of:

(a)EUR 150 million;?'or

(b)more than EUR 40 million butlessthan EUR
150 million—ifthe company generates at
least 50% ofits netannual worldwide
turnoverinahigh-riskindustry. These are:

i. textiles, leather,leatherandleather-related
products (including footwear), and the
wholesale trade of textiles, clothing, and
footwear;

ii. agriculture, forestry, fisheries (including
aquaculture), the manufacture of food
products, andthe wholesale trade of
agricultural raw materials, live animals,
wood, food, and beverages; and

iii. the extraction of mineral resources, the
manufacture of basic metal products,
othernon-metallic mineral products
and fabricated metal products (except
machinery and equipment), and the
wholesale trade of mineral resources,
basicand intermediate mineral products.?

The proposed Directive would therefore not
justapplytothe largestAsian exporters and
service providerstothe EU. Iltwould also apply

to mid-to-large-sized companies operatingin
high-riskindustries such as textiles, agriculture,
forestry, fisheries, and natural resources-extraction
—whichformthe basis of many economiesin

Asia. Companiesthatcould potentially be directly
subjecttothe Directiveinclude global brands
suchasJapan’s Toyota (2021 EUrevenue of EUR
31.3billion)*®and Sony (2020 EU revenue of EUR
18.1billion),?* South Korea’'s Samsung (2021 EU
revenue of EUR40.2billion),?*as wellas Thailand’s
CPFoods (2020 EUsalesrevenue of EUR 1.5
billion),? ThaiUnion (2021EU revenue of EUR 1.2
billion),?” and Indonesia’s Indofood (2020 global
revenue excludingAsia, the Middle East, and
Africa, of EUR 205 million),2as wellas arange

of smaller producers and exporters in high-risk
sectors.

21 Directive, Article 2(2)(a).
2 Directive, Article 2(2)(b).

2 Statista, Toyota’s revenue in FY 2021, by region. Available at: https://www.statista.com/statistics/279652/revenue-of-toyota-by-region/

2 Sony, Supplemental Information for the Consolidated Financial Results for the Fourth Quarter Ended March 31, 2021.
Available at: https://www.sony.com/en/SonyInfo/IR/library/presen/er/pdf/2094 supplement.pdf

2 Samsung, Consolidated Financial Statements of Samsung Electronics Co., Ltd. and its Subsidiaries, 31 December 2021.
Available at: https://images.samsung.com/is/content/samsung/assets/global/ir/docs/2021 con_quarter04 all.pdf

26 CP Foods, Annual Report 2020.

Available at: https://www.cpfworldwide.com/storage/annual review/pdf enpdf enAnnual Report 2020 Update 1617277319 1617781535.pdf

27 Thai Union, Consolidated and separate financial statements, 31 December 2021.
Available at: https://investor.thaiunion.com/misc/FS/20220223-tu-fs-fy2021-en.pdf

28 Indofood, Annual Report 2020. Available at: https://www.indofood.com/uploads/annual/ism 2020ar_web.pdf

This briefing does not constitute, and is not intended to constitute, legal advice.
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Indirect effects on Asian businesses

BusinessesinAsiathatare notdirectly subject
tothe Directive are still likely tofeel its effects.
Companiesthatare subjectto the Directive will
be requiredtoconduct CSDD onall partiesin their
value chain withwhomthey have an ‘established
businessrelationship’—anywhere in the world.?°

Thus, acompanyinAsiathatis a directorindirect
suppliertoacompanythatis subjecttothe
Directive could be requiredtotake partin CSDD
procedures. Thismay be the case evenifthe
supplierdoes notdo any trade withthe EU at all—
orindeed, does notdo any international trade.

Potentialindirect effects of the proposed directive
include:

Onboarding procedures and new
contractual obligations for suppliers:

Asian-based suppliers that form part of the value chain
ofacompany thatis subjectto the Directive mightbe
required to undergo CSDD procedures during the
supplieronboarding process. Purchasers may
introduce new contractual provisions in purchase
orderstorequire suppliers (and sub-suppliers)to
comply with human rights codes of conductand
environmental standards.*

Enhanced third-party audits and
penalties for non-compliance

Suppliers may be required to participate in third-party
audits and verification procedures to confirm
compliance.?' As the Directive also provides forthe
possibility of civil liability for breaches of CSDD
obligations, purchasers may also seek to passon
thoserisks to suppliers by including contractual
indemnities orotherbusiness penalties suchas a
reductionin business volume, orthe suspension or
termination of businessrelationships®2in the event of
non-compliance by suppliers with purchasers’human
rights and environmental policies.

Sustainable purchasing and
procurement practices:

The proposed Directive may affect purchasing and
procurement practices which could indirectly affect
Asian-based suppliers. Companies thatare subjectto
the EU may impose stricterrequirementsinthe
selection oftheir suppliers to facilitate conducting
CSDDintheirvalue chain—forexample, by requiring
suppliers to demonstrate thatthey have humanrights
and environmental policies and proceduresin place,
meet certain human and environmental certification
standards, and have the infrastructure and capacity to
participate in third party audits and independent
verification. Companies thatare unable to meetthese
requirements may find themselves less competitive in
securing orders and tenders from business partners
thattrade with the EU.

29

30

31

32

An ‘established business relationship’ means a business relationship, whether direct or indirect, which is, or which is expected to be lasting, in view of
its intensity or duration and which does not represent a negligible or merely ancillary part of the value chain (Directive, Article 3(f)). This concept has
raised concern among several commentators. It is not used in the UNGPs — which cover all business relationships, whether established or not. The
confinement of CSDD obligations to established business relationships has the potential to narrow the scope of companies’ CSDD obligations by
excluding business partners with whom a company may have short or one-off relationships. This can be a particular problem in the garment industry,
where ‘fast fashion’ purchasing practices mean that orders may be fulfilled by temporary or one-off suppliers, sub-suppliers, or sub-sub-suppliers.

The use of such contractual assurances is one means by which companies can demonstrate compliance with their CSDD obligations (see Directive,
Articles 7(2)(b) and 8(3)(c)).

Directive, Articles 7(4), and 8(5). It should be noted however that the proposed Directive’s reliance on third-party audits and contractual assurances to
demonstrate compliance has also been criticised by commentators, who consider that a greater emphasis should be placed on engagement with
stakeholders from workers, civil society, and other interested groups to demonstrate compliance.

The Directive contemplates that the suspension or termination of business relationships with third parties is one way in which companies may address
actual adverse HEIs that arise in the course of a business relationship. See Article 8(6).

This briefing does not constitute, and is not intended to constitute, legal advice.
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New or expanded grievance
mechanisms and access to remedy:

Suppliersin Asia could find themselves being required
tomake grievance and complaints channels
accessible totheirworkers. These couldinclude
company-operated grievance mechanisms
established by companies thatare directly subjectto
the Directive, or grievance mechanisms operated
throughindustry associations and bodies. Larger
first-tier suppliers mightalso be required by their
counterparties to establish theirown operational
grievance mechanisms fortheiremployees.

Sustainability - linked trade
finance and credit arrangements:

Financial services firms will also be required to
conduct CSDD before providing credit, loans, or other
financial services. This means thatimporters and
exporters could face enhanced CSDD procedures, for
example, when seekingtrade finance or export credit
arrangements from banks based in, or with operations
in, the EU. Financial services®?providers may also
terminate credit, loans, or otherfinancial services
arrangements with third parties where actual adverse
HEIs are identified —though the Directive provides that
thisis notrequiredifitwould cause substantial
prejudice to the party receiving such financial
services.**Alternatively, suppliers with a poorrecord
ofhuman and environmental rights compliance may
face higherinterestrates and fees when seeking
financing, reflective of theirincreased risk profile.®

I Whatcould the proposed

directive mean for my
business?

While the proposed Directive inits currentform
is not perfect, itnonetheless has the potential
totransformthelandscape of business and
humanrightsinAsia. There are currently no
jurisdictionsin Asiathathave established
humanrights due diligence ordisclosure laws
(including anti-modern slavery laws).

CompaniesinAsiathathave untilnow not
been subjecttoany mandatory CSDD or
human rights disclosure obligations could
soon therefore find themselves needingto
establish CSDD mechanisms, produce CSDD
disclosures, establish complaints channels,
and develop remedial and corrective action
plans.

Itisalsoimportantto note thateven
businesses which are already familiar with
reporting and due diligence requirements
underanti-modern slaverylaws may needto
revisittheiroperations and proceduresinlight
ofthe Directive. Thisis because the Directive
coversamuch broaderrange of humanrights
(includingeconomic and socialrights), labour
rights, and environmental rights than most
modernslaverylaws—which are typically
focused onforced labour, child labour, and
human trafficking.

W @ W

Directive, Article 6(3).
Directive, Article 8(7)

This is already an emerging practice in many jurisdictions. See, e.g., the Loan Market Association, Asia Pacific Loan Market Association, and Loan
Syndications and Trading Association Green Loan Principles. Available at: https://www.Ista.org/content/green-loan-principles/.

This briefing does not constitute, and is not intended to constitute, legal advice.




The Directive includes rights such as the
prohibition on unlawful eviction or the taking of
land for development, indigenous peoples’rights
to traditional lands, territories, and resources, the
right to equal treatment and non-discrimination

in employment, and the right to enjoy just and
favourable conditions of work including a fair
wage, a decent living, safe and healthy working
conditions, and reasonable limitation of working
hours.%

Businesses should therefore not assume that
policies and processes that have been designed to
identify and address ‘modern slavery’will be fit for
purpose to address the much more comprehensive
range of rights covered under the Directive.’’

I What should | do now to
prepare?

While the proposed Directive is likely to undergo
further negotiations and revisions before being
enacted —and would provide for an initial two-year
transition period — businesses in Asia would do well
now to consider how, and in what ways they may be
affected by the Directive. This includes:

+ Conducting athorough assessment to identify
potential and actual adverse HEls arising from their

operations and value chains, having regard to the
salience and significance of those impacts.

Reviewing existing human rights and
environmental policies to consider whether, and
to what extent, they are compatible with the
expectations and obligations imposed under the
Directive, as well as the UNGPs.

- Establishing procedures and mechanisms to

proactively monitor and identify actual and potential
HElIs arising from their operations and value chain
and to prevent, mitigate, and eliminate such risks
where identified. Such processes should adopta
salience and risk-based approach to prioritising the
management of risks. Where such mechanisms
already exist, reviewing and updating those
mechanisms to ensure they are compatible with the
standards and expectations of the Directive and
UNGPs

Conducting thorough due diligence on their own
suppliers and business partners to ensure that they

have their own robust human rights and
environmental policies and procedures in place,
and to identify any actual or potential adverse HEls
arising from those business relationships. This is
especially important for businesses that regularly
rely on labour outsourcing and subcontracting
arrangements.

* Reviewing existing operational grievance

mechanisms to ensure that they are in line with the
expectations of the Directive, UNGPs, and
international guidance.3®

35 Directive, Annex.

36 It should be noted that unlike the UNGPs, the Directive does not cover the full range of human rights set out in the International Bill of Human
Rights (the International Covenant on Civil and Political Rights, the International Covenant on Economic and Social Rights)

37 It should be noted that unlike the UNGPs, the Directive does not cover the full range of human rights set out in the International Bill of Human
Rights (the International Covenant on Civil and Political Rights, the International Covenant on Economic and Social Rights)

38 E.g., The Remedy Project and IOM Operational Guidelines for Businesses on Remediation of Migrant-Worker Grievances.

Customs Tariff, SC 1997 ¢.36, Chapter 98 and Canada-United States-Mexico Agreement Implementation Act, SC 2020, c. 1.

This briefing does not constitute, and is not intended to constitute, legal advice.
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The proposed Directive should also be considered
inlightofthe developmentof humanrights-based
sanctionsandimportbanregimes. Inrecentyears,
United States Customs and Border Protection has
imposed importbans on suppliersin Asiawhose
products are alleged to be tainted by forced labour
and has used ‘Withhold Release Orders’tofreeze
shipments of such products already in the United
States. Canadaintroduced aforced labourimport
banmechanismin 2020, while the Australian
Senate passed aforcedlabourimport-banlawin
August2021.4°

Despite the proposed Directive notincluding
trade-based penalties oreconomic sanctions
provisions, the European Commission has
announced itsintentiontointroduce amechanism
to prohibitthe placing onthe EU market of
products made with forced labour or child
labourto complementthe proposed Directive.*'
Establishing robust CSDD procedures and
remediation mechanismsto provide redress
foraffected persons willtherefore also provide
businesses with ameans of both proactively
addressing trade and sanctions-related risks.

Contact us

For more information about this Briefing,
and to find out how The Remedy Project
can help support you or your business to
prepare for the era of CSDD,

contact us at: Archana@remedyproject.co

You can also reach us through our
website or connect with us on LinkedIn

39 Customs Tariff, SC 1997 ¢.36, Chapter 98 and Canada-United States-Mexico Agreement Implementation Act, SC 2020, c. 1.
40 Customs Amendment (Banning Goods Produced by Forced Labour) Bill 2021. The bill has not however been taken up by the House of

Representatives, meaning it is unlikely to pass into law. See:

https://www.aph.gov.au/Parliamentary Business/Bills_Legislation/Bills_Search_Results/Result?bld=s1307

41 European Commission (23 February 2022) Communication of from the Commission to the European Parliament, The Council, and The European
Economic and Social Committee on Decent Work Worldwide for a Global Just Transition and a Sustainable Recovery. Available at:

https://ec.europa.eu/social/BlobServiet?docld=25260&langld=en. European Commission, State of the Union Address 2021.
Available at: https://ec.europa.eu/info/sites/default/files/soteu_2021_address_en_0.pdf; European Parliament, Legislative Train 02.2022.

Available at:

https://www.europarl.europa.eu/legislative-train/api/stages/report/current/theme/europe-as-a-stronger-global-actor/file/ban-on-import-of-goods-produce

d-using-modern-forms-of-slavery
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